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Voluntary Response Program Agreement

Between [Insert Prospective Purchaser Name] and the 

State of Hawaii, Department of Health
The State of Hawaii, Department of Health (“HDOH”) and ______________________ hereby enter into this agreement, effective this​       day of​                       relating to that certain property identified in Item 5 below, and subject to the terms and conditions specified herein.

1.
Introduction and Project Descriptiontc \l1 "
Introduction and Project Description
This agreement is made in accordance with Chapter 128D, Hawaii Revised Statutes (“HRS”), which created the Voluntary Response Program to encourage developers and prospective purchasers to take response actions at contaminated properties and put them into productive use.  Through the Voluntary Response Program, the HDOH exercises its administrative authority under Chapter 128D.  By participating in the program, “requesting parties” conduct investigation and response activities with oversight from HDOH, Hazard Evaluation and Emergency Response Office (“HEER”).  When the work is completed to HDOH’s satisfaction, the requesting party will receive a “letter of completion” which will carry with it an exemption from liability as provided for in Chapter 128D, Part II, HRS.

_____________________(“Requesting Party”) is interested in [purchasing, leasing, intended use] property that is owned by _______________ and which [has been found to be, may be] contaminated.   The Requesting Party is participating in the Voluntary Response Program with the owner’s consent and desires to complete the work described in Item 14 and Exhibit B.  Completing this work may qualify the Requesting Party for exemptions from liability related to contamination on the property.  The legal description of the property, specific contaminants and media covered, and the potential liability exemptions are detailed in this Voluntary Response Program agreement (the “Agreement”).

2.
Purpose of Agreement
The purpose of this Agreement is to set forth the terms and conditions of the investigation and response to address contamination at the Property, which upon completion will entitle Requesting Party to exemptions from future liability to HDOH and from third-party claims for contribution or indemnity, as detailed in this Agreement.  This Agreement constitutes the final approval of HDOH for Requesting Party to conduct a voluntary response action, as such approval is required by Chapter 128D, Part II, §128D-40, HRS.

3.
Authority to Enter into this Agreement
The signatories to this Agreement certify that they are fully authorized to execute this Agreement on behalf of the party each represents.  No change in ownership, corporate, or partnership status of the Requesting Party shall alter its responsibilities under this Agreement.

4.
Definitionstc \l1 "
Definitions
a.
“Agreement” means this written agreement describing the voluntary response action and all associated conditions in order for HDOH to issue to the Requesting Party an exemption from liability.

b.
“Contaminants” means those hazardous substances, contaminants and pollutants listed on Exhibit A, Attachment 2 and incorporated herein by this reference, cleaned up to the risk-based standard set forth in the provisions of Chapter 128D, HRS.

c.
“exemption from liability” means (i) the commitment of the HDOH, as specified in the letter of completion, not to pursue claims against the Requesting Party in connection with the Property or the Contaminants, and (ii) protection from third-party claims for contribution and indemnity in connection with the Property or the Contaminants to be granted the Requesting Party, after satisfactory completion of the voluntary response action.

d.
“letter of completion” means the letter to be issued by the director, HDOH (“Director”), in accordance with §128D-39, HRS, subsequent to the satisfactory completion of the voluntary response action.

e.
“Property” means the property described in Item 5 that is subject to the voluntary response action specified in this Agreement.

f.
“prospective purchaser” means a prospective owner, operator, tenant, developer, lender or any other party who would not otherwise be liable under §128D‑6, HRS, prior to conducting a voluntary response action.

g.
“Requesting Party” means the person or persons who have submitted an application to conduct a voluntary response action, which application has been approved.  The Requesting Party in this Agreement is ________________.

h.
“voluntary response action” or “work” means the response to be conducted voluntarily by the Requesting Party pursuant to the provisions of Chapter 128D, HRS, Chapter 11‑451, Hawaii Administrative Rules, this Agreement and the statement of work attached hereto.

5.
Site Description
Insert brief legal description of the Property here, including the address and Tax Map Key number(s). Provide detailed property description documentation and maps in Exhibit A, Attachment 1. 

Ownership

   
Primary Contact:


Company Name:


Mailing Address:


Phone:


Fax:


E-mail:

Summary of History of the Property


Include current use of the property, historical use of the property, and uses of the land immediately surrounding the property. Also describe the zoning of the land and surrounding property, and describe any buildings (and their size) that currently occupy the site. 

Results of Investigations at the Property


Insert a brief summary of results of environmental investigations at the property. Include copies of any environmental investigations as attachments to the Agreement or reference them if they were already provided with the Voluntary Response Program Application.

6.
Requesting Party’s Involvement at the Propertytc \l1 ".
Requesting Party’s Involvement at the Property
Requesting Party has had _______________ involvement in the historical operations that took place at the Property and is interested in [leasing or purchasing] the Property from the owner for the purpose of  _______________________________________.

Requesting Party hereby certifies that it has not caused or contributed to any contamination at the Property and that, except for such information separately submitted to the HDOH by the Property owner, it has provided HDOH all information within its possession or reasonable control that may reasonably be judged to be relevant to the environmental condition of the Property.

7.
Disclaimer of Admissiontc \l1 ".
Disclaimer of Admission
The Requesting Party has entered into this Agreement voluntarily.  The Agreement is not to be construed as an admission of any liability under the Hawaii Environmental Response Law, or any other law, whether municipal, local, state or federal, or as a waiver of any defense to such liability.  Unless the work is done in accordance with the statement of work attached hereto and is completed to the reasonable satisfaction of HDOH, HDOH will not approve the work done under this Agreement or grant to Requesting Party any exemption to future liability.

8.
Finding of Eligibilitytc \l1 "
Finding of Eligibility
On (Insert Date), the Requesting Party submitted an application to HDOH pursuant to Part II of Chapter 128D, HRS.  Based on the information presented in the application, the Director found Requesting Party and the Property eligible to participate in the Voluntary Response Program, and on (Insert Date), HDOH formally approved such application.

In accordance with HRS 128D, the Requesting Party is a qualified “prospective purchaser” of the Property and, therefore, eligible for exemption from liability.  HDOH finds that neither leasing nor purchasing the Property subsequent to execution of this Agreement will render the Requesting Party ineligible under §128D-41(4), HRS.  The extent of this exemption will be consistent with Chapter 128D, HRS and this Agreement, and will be described in the letter of completion certifying that the voluntary response action has been completed.  Unless new information or circumstances warrant a change, the letter of completion to be issued by HDOH will be substantially similar to the letter of completion attached hereto as Exhibit A.

9.
Key Contacts and Addressees for all Correspondence
The person designated to receive for the Requesting Party all correspondence and notices is as follows:

Name/Title:

Company name:

Mailing Address:




Phone:


Fax:


E-mail:

The key contact and person designated to receive all correspondence for HDOH is the project manager (“Project Manager”):

Name:


Title:
Project Manager

Mailing Address:
Hawaii Department of Health

HEER Office

919 Ala Moana Boulevard, Room 206

Honolulu, Hawaii  96814

Phone:


Fax:
(808) 586-7537

E-mail:

10.
Payment of Feestc \l1 "
Payment of Fees
Requesting Party agrees to pay (a) fees in the amount of $100.00 per hour for each hour personnel at HDOH spend on activities reasonably related to overseeing the work conducted pursuant to this Agreement and (b) actual expenses incurred by such personnel in the course of conducting oversight activities related to the work. In addition, in the event HDOH contracts for professional services to assist the Department in overseeing the voluntary response action, Requesting Party agrees to pay 125% of the actual cost billed to HDOH by such contractors for these services.  HDOH agrees that all fees and costs for oversight work shall be reasonable and no greater than charges customary in the industry. Requesting Party reserves its rights to audit, review and dispute any fees and costs of oversight.  

Requesting Party will submit $5,000.00 payable to HDOH when the agreement has been signed, and HDOH will create a site-specific account into which such amount will be deposited.  As oversight charges are accrued, they will be deducted from the balance in this account.  At such time as the balance falls below $1,000.00, the key contact for the Requesting Party will be notified and will be requested to deposit an additional $5,000.00 for future charges no later than one month from receipt of such notification.  Requesting Party acknowledges that failure to deposit this amount within such one month period triggers HDOH’s rights pursuant to Item 11(3).  However, a deposit by Requesting Party does not waive Requesting Party’s rights to audit, review and dispute any fees and costs of oversight deducted from the account.

Requesting Party understands that at such time the balance in the site-specific account falls to zero balance, but after the one month period discussed above, the Director may discontinue work related to this Property until payment is received.  When (1) all the work to be performed by the Requesting Party pursuant to this Agreement is completed and when HDOH has completed its oversight activities in connection with the same or (2) this Agreement is terminated by either party, a final accounting will be performed and all monies remaining in the site-specific account will be returned to the Requesting Party.  Notwithstanding anything to the contrary contained herein, Requesting Party shall be provided, within ten business days of the request for the same, an accounting of all oversight fees and costs incurred by and/or paid to HDOH from the site-specific account.

11.
Right to Terminationtc \l1 "
Right to Termination
Either party may terminate this Agreement in accordance with the provisions contained herein.  The Requesting Party may choose to terminate the Agreement at any time.  The Director of HDOH may terminate the Agreement as specified in Chapter 128D, HRS, when:  (1) there is an imminent and substantial threat to public health, the environment, or natural resources, (2) Requesting Party is not acting in good faith, (3) inadequate funds remain in the site-specific account one month after notice has been received by the Requesting Party key contact listed in Item 9, (4) except as provided in Item 8, Requesting Party becomes ineligible as a prospective purchaser under the provisions of Chapter 128D, HRS, after initiating the voluntary response action, (5) Requesting Party fails to comply with the terms of this Agreement and fails to commence such activities to cure such noncompliance within thirty days after HDOH issues to Requesting Party a notice of such non-compliance, (6) additional information is brought to the attention of HDOH which renders the voluntary response action inadequate, or (7) new information becomes available that necessitates a significant change in the statement of work or the priority with which HDOH must treat the project.  For purpose of applying item (7), “the priority with which HDOH must treat the project” shall mean a decision made by the Director, based upon new information about the Property, that had the new information been known by HDOH prior to entering into the Agreement, HDOH would not have proceeded to enter into the Agreement.

The party initiating termination of this Agreement shall immediately provide written notice to the other party of its intention to terminate the Agreement and the date upon which termination will be effective.  Upon termination of this Agreement, HDOH may pursue any action related to the Property within its authority.  HDOH represents to Requesting Party that it is committed to the voluntary response action, intends to cooperate with Requesting Party in good faith in connection with those matters contained in this Agreement and agrees to issue a letter of completion granting exemption from future liability to Requesting Party upon reasonable satisfactory completion of the voluntary response action.

12.
Compliance with Applicable Laws, Rules, and Regulationstc \l1 "
Compliance with Applicable Laws, Rules, and Regulations
All work performed by the Requesting Party under this Agreement shall be performed in compliance with applicable federal, state, and local laws, ordinances and regulations. Requesting Party shall be responsible for obtaining all permits necessary to perform the work specified in this Agreement.

13.
Roles and Responsibilitiestc \l1 "
Roles and Responsibilities
All documents and written submittals sent by the Requesting Party to the Project Manager will be reviewed by the Project Manager within 30 days from the date of receipt.  Within that time, HDOH will provide the Requesting Party with written comments or a letter stating that the submittal is acceptable.  If more time is needed, the Project Manager will notify the Requesting Party in writing of the need for additional time, the date by which the review will be completed, and the reason why the normal review period is being extended.  While the Project Manager may provide informal advice, guidance, or comments, all approvals and decisions must be conveyed in writing by the Project Manager to be official.

The Requesting Party agrees to perform and submit all work in accordance with the requirements and schedule set forth in Item 14 and Exhibit B.  If any changes become necessary, the Requesting Party will notify the Project Manager in writing describing the change needed.  Changes to the statement of work are to be agreed upon in writing by both parties prior to any change in the work occurring.  However, verbal agreements for changes are acceptable when necessary and may be relied upon, provided they are followed up in writing by the party who initiated the change within 10 business days of verbal approval.  Requests for extensions of time should be made in advance of the date on which the activity or document is due and should include a justification for the delay.  All changes acknowledged and approved in writing shall be incorporated into this Agreement.

The Requesting Party will notify HDOH within 14 days prior to conducting construction or related activity and will not conduct any construction activity on the Property that will interfere with sampling, monitoring, remediation activities, or other site work being performed pursuant to this Agreement.

14.
Statement of Work, Submittals, and Schedulestc \l1 "
Statement of Work, Submittals, and Schedules
The work to be performed under this Agreement is specified in the statement of work attached hereto as Exhibit B.  This statement of work is to be completed in accordance with the schedule provided in Exhibit B, Attachment 1.  Unless otherwise agreed to in writing or in accordance with Item 13, all submittals are to be made as set forth in the statement of work.

15.
Letter of Completion, Exemption from Liability, Covenants Not to Sue, and Contribution Protection
Within 30 days of satisfactory completion of the voluntary response action as reasonably determined by the HDOH, the Director will issue to Requesting Party a letter of completion in accordance with Chapter 128D, HRS and this Agreement, substantially in the form attached hereto as Exhibit A.  The letter of completion will identify the specific hazardous substances, pollutants, contaminants, media, and land area addressed in the response action.  If contamination is left on the site, the letter of completion shall identify land use restrictions and any required management plan at the Property such that the requirements of Chapter 128D, HRS for exemptions from liability are satisfied. If any land use restrictions or management requirements that are part of a letter of completion are not subsequently complied with, the letter of completion will be considered void and HDOH may re-open the site for additional investigation and/or action. The letter of completion shall be noted on a recordable document and sent to the county agency that issues building permits.  The benefits and restrictions identified in the letter of completion shall run with the land and apply to the Requesting Party and all future prospective purchasers of the Property.

Since Requesting Party qualifies as a “prospective purchaser” as defined in Chapter 128D‑32, HRS, and Item 4 above, the letter of completion shall specify that (a) Requesting Party is not liable to other persons or entities not parties to this Agreement for claims for contribution or indemnity regarding matters and Contaminants addressed in the voluntary response action as specified in Chapter 128D-40(d), HRS, and (b) HDOH covenants not to sue the Requesting Party in connection with those specific hazardous substances, pollutants, and contaminants not exceeding a risk-based standard of more than one total lifetime cancer risk per one million individuals and those specific media and land areas addressed in the voluntary response action.  This covenant not to sue shall encompass any action which HDOH may have against Requesting Party arising under the laws of the State of Hawaii, CERCLA Sections 107, 113, or Section 7003 of the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et. seq., in connection with the Contaminants.  Nothing in this Item 15 shall constitute or be construed as providing any covenant not to sue or contribution protection with respect to the actions taken pursuant to this Agreement and the attached statement of work to any person other than Requesting Party.

16.
Rights Reserved by HDOHtc \l1 ".
Rights Reserved by HDOH
HDOH reserves the right to take action consistent with Chapter 128D, HRS, against responsible parties, and to exercise rights the Director may have under any law including recovering costs and taking enforcement actions.  Furthermore, the Director may take enforcement action prior to completion of the voluntary response action conducted pursuant to this Agreement and exercise other authorities of section 128D-4, HRS.

17.
Guarantees of Completion, Letters of Credit, Personal Guarantees, Insurance and Other Requirements
Requesting Party certifies that it is committed to completing this project as described in the attached statement of work and that it possesses the financial resources needed to honor this commitment.  Requesting Party further certifies that it has the unconditional consent of the property owner, ________________________, to undertake this project.

18.
Site Accesstc \l1 ".
Site Access
18.1.
Access During Conduct of Voluntary Response Actiontc \l2 "18.1.
Access During Conduct of Voluntary Response Action
During conduct of the voluntary response action, Requesting Party agrees to provide HDOH access to the Property at all reasonable times and upon reasonable notice, for the purpose of allowing HDOH to perform its administrative oversight functions in connection with the work.

18.2.
Access After Voluntary Reponse Action Is Completedtc \l2 "18.2.
Access After Voluntary Reponse Action Is Completed
Requesting Party agrees to provide employees, contractors and other agents of HDOH access to the Property at all reasonable times and upon reasonable notice as specified below, solely for the purpose of allowing remedial investigation work and response actions conducted by such employees, contractors and agents of HDOH to continue, and solely to the extent that Requesting Party has the right to grant such access.  In addition, Requesting Party agrees to reasonably cooperate with HDOH and others in this investigation to include but not be limited to allowing sampling to occur, allowing wells to be installed, allowing treatment equipment to be erected and operated, and other activities that may be deemed necessary to the area-wide investigation and response action.  In addition, nothing in this Agreement is to be construed to limit HDOH’s rights of access that it may have by operation of any law other than Chapter 128D, HRS.

HDOH shall give Requesting Party reasonable notice before entering upon the Property for any activity, unless HDOH is required to access the Property in the event of an emergency or court order and giving such notice is not possible.  In the event of such emergency entry, delivery of notice of the entry, along with an explanation of the emergency conditions, shall be given by HDOH to Requesting Party within five business days of HDOH entry onto the Property.  

19.
General Provisionstc \l1 "
General Provisions
19.1.  Dispute resolutiontc \l2 "19.1.  Dispute resolution
Requesting Party and HDOH agree to notify one another as soon as possible if a material disagreement becomes apparent to them.  If this occurs, the party that identifies any such disagreement shall notify the representative of the other party specified in Item 9.  Initial notification will be by phone or in person, at which time the parties will attempt to resolve the disagreement.  If the disagreement is successfully resolved, the situation will require no further action.  If the disagreement continues, it will be discussed between the Manager of the HEER Office and a representative of Requesting Party.  If the situation is still not resolved, it will be described in writing and presented to the Deputy Director for Environmental Health, Hawaii Department of Heath.  The Deputy Director will gather whatever additional information he feels is necessary and will render a decision in writing regarding the disagreement.  If the decision is satisfactory,  the parties will abide by the decision and no further action is necessary.  If it is not satisfactory, Requesting Party or HDOH may terminate this Agreement.

19.2.  Submittalstc \l2 "19.2.  Submittals
Requesting Party shall complete submittals as described in Item 14 and Exhibit B, and shall submit them to the following address in a manner that produces a record of submittal such as certified mail, overnight delivery service, facsimile, or courier hand delivery service:

[Insert Project Manager Name], Project Manager 

Hazard Evaluation and Emergency Response Office

919 Ala Moana Boulevard, Room 206

Honolulu, Hawaii  96814

19.3.  Sampling, Data, and Document Availabilitytc \l2 "19.3.  Sampling, Data, and Document Availability
Requesting Party shall permit HDOH and its authorized representatives to inspect and copy all sampling, testing, monitoring, or other data generated by Requesting Party pursuant to the work being performed under this Agreement.  Requesting Party will notify HDOH at least seven days in advance of all field sampling activities and shall allow HDOH to take duplicate samples if it so chooses.

19.4.  Record retentiontc \l2 "19.4.  Record retention
Requesting Party will retain all data, reports, and other documents for a minimum of five years after the conclusion of all activities under this Agreement.  If HDOH requests that documents be preserved for a longer period of time, then Requesting Party will either comply, deliver the documents to HDOH, or permit HDOH to copy the documents prior to destroying them.

19.5.  Governmental liabilitiestc \l2 "19.5.  Governmental liabilities
The State of Hawaii shall not be liable for any injuries or damages to persons or property resulting from acts or omissions by Requesting Party, nor shall the State be held as party to any contract entered into by and between Requesting Party and a third-party contractor for services pertaining to the statement of work (Exhibit B) attached to this Agreement.

19.6.  Modificationstc \l2 "19.6.  Modifications
This Agreement may be amended in writing by mutual agreement of HDOH and Requesting Party and shall be effective upon the date the change is signed by both parties and such amendment shall be deemed incorporated into this Agreement.

19.7.  Counterpartstc \l2 "19.7.  Counterparts
This Agreement may be executed and delivered in any number of parts, each of which shall be deemed to be an original and together constitute one and the same document.

19.8.  Third-Party Actionstc \l2 "19.8.  Third-Party Actions
In the event that Requesting Party is a party to any suit or claim for damages or contribution relating to the Property to which HDOH is not a party, Requesting Party shall notify HDOH in writing within ten days after service of the complaint in the third-party action.

19.9.  Governing lawtc \l2 "19.9.  Governing law
This Agreement shall be construed and governed by the laws of the State of Hawaii.

19.10.  Transfertc \l2 "19.10.  Transfer
With prior written approval of the Director, all rights and benefits conferred upon Requesting Party under this Agreement may be assigned or transferred to any person.  Requesting Party shall notify the Project Manager in writing of its intention to transfer its rights and benefits.  Upon receiving the Director’s approval, the transferee will be bound by all the terms and conditions of this Agreement.  

19.11.  Integrationtc \l2 "19.11.  Integration
This Agreement and its exhibits constitute the entire agreement between the parties hereto pertaining to the subject matter hereof, and the final, complete and exclusive expression of the terms and conditions thereof.  All prior agreements, representations, negotiations and understandings of the parties hereto, oral or written, express or implied, are hereby superseded and merged herein.

20.
Approvalstc \l1 "
Approvals
The undersigned hereby agree to the terms and conditions set forth above and to all attachments incorporated into this Agreement.

	For ___________________, the Requesting Party
By:

 (Name)

 (Title)

Dated:    
	For The State of Hawaii, Department of Health

By: 
___________________________
Laurence K. Lau

Deputy Director 

Environmental Health Administration

Dated:   




Exhibit A


Model Letter of Completion for Prospective Purchaser as Requesting Party
(NOTE: Actual Letter Issued May Vary)

Re:
Letter of Completion Pursuant to the Voluntary Response Program Agreement Dated [Insert date of the Voluntary Response Agreement] between [Insert Requesting Party name] and the Hawaii Department of Health

Dear [Insert Requesting Party name]:

I am sending this Letter of Completion (“Letter”) in accordance with Chapter 128D, Hawaii Revised Statutes, and the Voluntary Response Program Agreement (“Agreement”) dated [Insert date of the Voluntary Response Agreement] between [Insert Requesting Party name] and the Hawaii Department of Health (“Department”).  The purpose of the law is to facilitate voluntary and timely responses to hazardous substance releases and provide relief from liability for eligible prospective purchasers who conduct voluntary response actions.  

This Letter pertains to environmental contamination related to the real property located at  [Insert Property Location Address] (“Property”) and described in detail in Exhibit A, Attachment 1. 
[Insert Requesting Party name] has completed the investigation and voluntary response action set forth in Exhibit B of the Agreement dated [Insert date of the Voluntary Response Agreement]. Pursuant to HRS 128D, Part II, carcinogens listed in Exhibit A, Attachment 2 do not pose an incremental cancer risk in excess of one in one million. Subject to the terms and provisions set forth herein, the Department hereby acknowledges satisfactory completion of the Voluntary Response Action in accordance with the Agreement and Hawaii Revised Statutes (HRS), Chapter 128D.  

These terms and provisions assure the long-term effectiveness of the Voluntary Response Action. The Department has determined that the Voluntary Response Action was an acceptable approach to managing the potential risks of exposure to the Contaminants at the Property, and that this Voluntary Response Action constitutes the “clean up” specified in HRS §128D-40(c).

Exemptions from Future Liability
Subject to the terms and provisions set forth herein, the Department hereby grants to [Insert Requesting Party name] and future prospective purchasers (as defined in §128D-32, HRS) of this Property exemptions from future liability to the Department and, to the extent authorized by law, third parties for the contaminants listed in Exhibit A, Attchment 2.  Also, as provided for in §128D-40, HRS, §113(f) of the federal Comprehensive Environmental Response, Compensation, and Liability Act (P.L. 96-510), and to the fullest extent authorized by law, [Insert Requesting Party name] and future prospective purchasers shall not be liable for claims for contribution or indemnity regarding the provisions herein and Contaminants listed in Exhibit A, Attachment 2.  

Exemptions from liability apply only to the Contaminants/media listed in Exhibit A, Attachment 2 that were documented and addressed in the response action on the property listed in Exhibit A, Attachment 1.  Exemptions from liability do not apply to any contamination released on the Property subsequent to the date of this Letter of Completion. [Insert Requesting Party name] and future prospective purchasers must comply with any land use restrictions or management conditions that are part of the Letter of Completion (Exhibit A, Attachment 3). Not complying with applicable land use restrictions or management conditions will void the Letter of Completion, and the Department may re-open the site for additional investigation and/or action.
The Department hereby exercises its administrative authority and holds [Insert Requesting Party name] and future prospective purchasers harmless from liability to the Department and, to the extent authorized by law, third parties for the Contaminants, Property, and specific media as addressed in the Voluntary Response Action.  

Acknowledgement of land use restrictions or management conditions as part of the Letter of Completion
Note: If no land use restrictions or management conditions apply to the Letter of Completion, record this fact in this section and in Exhibit A, Attachment 3. Otherwise, provide the signature documentation below and details of any restrictions/conditions in Exhibit A, Attachment 3. 

[Insert Requesting Party name] acknowledges and accepts the land use and/or management conditions as set forth in Exhibit A, Attachment 3. In the event these land use and/or management conditions are not followed, the Letter of Completion will be 

void and HDOH may initiate additional investigations and/or actions.

Signature:     

Date:

Title/Company:
In closing, I would like to thank [Insert Requesting Party name] for participating in the Hawaii Voluntary Response Program and for taking actions to address contaminated property in the state.

Sincerely,

Chiyome Leinaala Fukino, M.D.

Director of Health

Exhibit A, Attachment 1

Legal Property Description

Note: This complete legal description must cover the specific land area(s) included in the Voluntary Response action taken as a result of the Voluntary Response Agreement. If the area of the Voluntary Response action is only a portion of a larger parcel, this must be clear in the description. Please include Tax Map Key number(s) and map(s), Certificate of Title and any associated documents, or other documents to ensure a complete legal description of the Property.

Exhibit A, Attachment 2

List of Contaminants and Specific Media

Contaminants:

Media:

Exhibit A, Attachment 3

Applicable Land Use Restrictions and/or Management Conditions 

Note: List all restrictions or conditions applicable to the Letter of Completion. These will be included in the recordable document filed with the county agency that issues building permits.
Exhibit B

Statement of Work

The Requesting Party shall perform all of the following tasks in accordance with applicable HDOH and U.S. Environmental Protection Agency requirements.

Task 1:
Assess the environmental work completed to date.
Requesting Party will submit reports which document the work completed to date including historical research such as Phase I and Phase II environmental site assessments.  HDOH will evaluate the results of the work to determine what work, if any, can be included as part of the current voluntary response action.  If necessary, HDOH may request that the Requesting Party provide a summary analysis of the work that has been completed.  HDOH will determine the prior work that may be included in this voluntary response action.

Task 2:
Determine the scope of the remedial investigation and the voluntary response action.

The Requesting Party will prepare a proposed list of specific hazardous substances, the media (i.e. – soil, soil gas, groundwater, sediments, etc.), and define the land area (on a map) for which it would like to perform a voluntary response action. The Requesting Party will prepare a conceptual model of the site and a general work plan describing the response action it proposes to undertake.  The Requesting Party’s deliverable will be a general work plan which will include the conceptual model of the site.  The model and general work plan must consider the results of Task 1 described above.  HDOH will review the model and general work plan and the proposed hazardous substances, media and land area and provide comments as to the scope of work that will be needed to address the proposed list of hazardous substances on the land area defined by the Requesting Party.

Task 3:
Prepare a detailed site investigation work plan to characterize the environmental condition of the property and provide sufficient data to perform risk assessment.
The Requesting Party will prepare a site investigation work plan to implement the goals of the voluntary response action and the results of Task 2.  This detailed work plan will include a sampling and analysis plan (SAP) consisting of a field sampling plan (FSP) and a quality assurance project plan (QAPP).  The SAP will be based on a data quality objectives (DQO) approach.  All work must conform to state requirements and protocols.  The Requesting Party will submit the draft work plan to HDOH for approval prior to implementing the plan.  The Requesting Party’s deliverables will be a draft and a final copy of the detailed work plan.

Task 4:
Implement work plan(s).
The Requesting Party will conduct the sampling and analysis plan in accordance with State requirements and protocols.  If additional sampling is to be performed, HDOH will be notified at least seven days prior to sampling occurring.  If possible, the work will be scheduled so that HDOH will have an opportunity to observe the sampling in progress if it elects to be present.  The results of the sampling will be sent to HDOH for review including both raw data and any interpretive analysis of the data.  The Requesting Party’s deliverable will be a data report of sample results including both raw data and any interpretive analysis of the data.

Task 5:
Develop options for alternatives to mitigate and manage risks.
The Requesting Party will develop an appropriate number of alternative remedial measures for the voluntary response action that will achieve the level of protection required by HDOH.  The Requesting Party’s analysis of alternatives will follow appropriate guidance provided by HDOH prior to undertaking the analysis of alternatives, and may include analysis of whether a risk assessment is an appropriate option.  The analysis will indicate the Requesting Party’s preferred voluntary response action.  The Requesting Party’s deliverable will be a remedial alternatives analysis.

Task 6:
Perform a human health and environmental risk assessment.

For the substances and land area which the Requesting Party seeks an exemption from future liability, the Requesting Party will demonstrate to the HDOH that the risk based standards established in Hawaii Revised Statutes, Part I, Chapter 128D and supplemented in Part II, Chapter 128D are met.  Prior to conducting any risk assessment, the Requesting Party will submit a risk assessment workplan (if not included in the site investigation workplan) to HDOH for approval prior to finalizing and implementing the plan.  The purpose of the risk assessment workplan is to gain HDOH approval of the proposed approach including such things as basic assumptions, procedures, models, exposure pathways, toxicity data, concentrations, fate and transport of chemicals etc. to be used in the risk assessment.  In general, HDOH and the Requesting Party will collaborate on the need for and the conduct of any risk assessment to be performed.

Task 7:
Prepare and implement a public participation plan.

The Requesting Party will prepare a draft public participation plan consistent with the requirements of the Hawaii Environmental Response Law and Chapter 11-451 of the Hawaii Administrative Rules.  A draft of the plan will be submitted to the department for approval prior to implementation.  The Requesting Party’s deliverable will be a public participation plan.

Task 8:
Select the appropriate voluntary response action.
In collaboration with the Requesting Party, HDOH will make a determination as to the voluntary response preferred by the department.  Prior to final approval, the public will be notified and public comments will be received in accordance with the Public Participation Plan prepared under Task 7 of this statement of work.

Task 9:
Implement the selected voluntary response action.
After agreement has been reached by the Requesting Party and HDOH, the Requesting Party will prepare and submit an implementation plan to the department.  The Requesting Party’s deliverable will be an implementation plan.  The Requesting Party will implement the voluntary response action providing opportunity for oversight as required by HDOH. Upon completion, the Requesting Party shall demonstrate that the voluntary response action was implemented satisfactorily.

Task 10:
Issue the letter of completion.
Upon satisfactory completion of the voluntary response action as determined by HDOH, the director of the department will issue a letter of completion as specified in Hawaii Revised Statutes, chapter 128D-39, HRS.  Issuance of the letter of completion will mark the end of the voluntary response action.  
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Schedule of Work
Voluntary Response Action
Milestone







Estimated Date 











of Completion
Task 1:
 Assess the environmental work 


 

 completed to date.
Task 2:
 Determine the scope of the remedial                     

 investigation and the voluntary 

 response action.

Task 3:
 Prepare a detailed site investigation                      

 plan to characterize the environmental 

 condition of the property and provide 

 sufficient data to perform risk assessment.
Task 4:
 Implement work plan(s).                    

 

Task 5: 
Develop options for alternatives to mitigate          

 
and manage risks.

Task 6:  Perform a human health and environmental           

 
risk assessment.
Task 7:
 Prepare and implement a public participation       
 plan.
Task 8:
 Select the appropriate voluntary response 
  

 action.

Task 9:
 Implement the selected voluntary


  

 response action.

Task 10: Issue the letter of completion.
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